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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  56 

(AD>FRL  1589-3] 

Regional  Consistency 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  This  final  rulemaking  sets 
forth  Regional  Consistency  regulations 
which  were  proposed  on  March  9, 1979 
(44  FR  27558).  EPA  is  required  to 
promulgate  regulations  for  this  purpose 
under  Section  301(a)(2)  of  the  Clean  Air 
Act  (Act).  The  intended  effect  of  this 
action  is  to  assure  fair  and  consistent 
application  of  rules,  regulations  and 
policy  throughout  the  country  by 
assuring  that  the  actions  of  each 
individual  EPA  Regional  Office  is 
consistent  with  one  another  and 
national  policy. 

DATES:  These  regulations  take  effect 
February  23, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ted  Creekmore,  Standards 
Implementation  Branch,  Control 
Programs  Development  Division  (MD- 
15),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  N.C. 
27711 (919-541-5437). 

Availability  of  Related  Information: 

A  docket  (No.  OAQPS  79-11)  containing 
all  supporting  information  used  by  EPA 
in  developing  the  regulations  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  at  EPA’s 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  1,  Waterside  Mall,  401  M 
Street,  SW.,  Washington,  D.C.  20460. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  9, 1979  (44  FR  13043),  EPA 
proposed  regulations  for  Regional 
Consistency.  These  regulations  were 
required  under  Section  301(a)(2)  of  the 
Act  as  amended  on  August  7, 1977. 
Section  301(a)(2)  reads  in  part  as 
follows: 

(2)  Not  later  than  one  year  after  the  date  of 
enactment  of  this  paragraph,  the 
Administrator  shall  promulgate  regulations 
establishing  general  applicable  procedures 
and  policies  for  Regional  Offices  and 
employees  (including  the  Regional 
Administrator)  to  follow.  *  *  *  Such 
regulations  shall  be  designed — 

(A)  To  assure  fairness  and  uniformity  in 
the  criteria,  procedures,  and  policies  applied 
by  the  various  Regions  in  implementing  and 
enforcing  the  Act; 

(B)  To  assure  at  least  an  adequate  quality 
audit  of  each  State's  performance  and 


adherence  to  the  requirements  of  this  Act  in 
implementing  and  enforcing  the  Act, 
particularly,  in  the  review  of  new  sources  and 
in  enforcement  of  the  Act;  and 

(C)  To  provide  a  mechanism  for  identifying 
and  standardizing  inconsistent  or  varying 
criteria,  procedures,  and  policies  being 
employed  by  such  officers  and  employees  in 
implementing  and  enforcing  the  Act. 

The  proposed  regulations  consisted  of 
the  following  major  provisions: 

1.  A  provision  requiring  EPA  to 
include  in  rules,  regulations  and 
program  directives  a  mechanism  for 
assuring  consistency  of  application 
among  the  Regional  Offices.  This 
provision  applied  to  rules,  regulations, 
and  program  directives  that  EPA  issued 
after  August  6, 1977. 

2.  A  provision  requiring  the  Regional 
Offices  to  follow  those  mechanisms. 

3.  A  provision  requiring  the  Regional 
Offices  to  obtain  Headquarters 
concurrence  on  significant 
interpretations  of  the  Act  or  rules, 
regulations,  or  program  directives. 

4.  Revised  procedures  for  timely  and 
more  comprehensive  distribution  of 
policy  and  guidance. 

5.  Provisions  for  annual  audits  of  the 
performance  of  EPA  Regional  Offices 
and  State  and  local  agencies  in 
implementing  and  enforcing  the  Act. 

Since  the  proposal,  EPA  has 
reevaluated  its  approach  to  the  Regional 
Consistency  requirements.  The  major 
aim  in  this  reevaluation  was  to  reduce 
resources  necessary  to  implement  the 
requirements  by  making  use  of  existing 
consistency  mechanisms  whenever 
possible.  As  a  result,  the  regulations 
promulgated  below  are  altered  to  reduce 
the  resources  needed  to  implement 
consistency  programs.  The  alterations 
do  not  affect  the  thrust  of  the  Regional 
Consistency  regulations  as  proposed; 
that  is,  the  regulations  being 
promulgated  today  still  focus  attention 
on  identifying,  preventing,  and  resolving 
regional  inconsistencies. 

The  regulations  being  promulgated 
result  in  an  expansion  of  existing 
mechanisms  to  accomplish  the  same 
purposes  as  the  regulations  originally 
proposed.  The  mechanisms  utilized  to 
promote  regional  consistency  will 
include  Headquarters  overview  of 
specific  regional  program  activities, 
periodic  EPA  interregional  meetings, 
and  special  reviews  of  controversial 
State  Implementation  Plan  (SIP) 
revisions.  The  State  grant  performance 
evaluations  will  assure  an  adequate 
review  of  the  States  adherence  to  the 
requirements  of  the  Act. 

Support  for  these  types  of  revisions 
came  from  the  public  comments  on  the 
proposed  regulations.  Of  the  eighteen 
public  comments  received,  four  felt  that 


the  proposal  was  too  elaborate  and 
inflexible.  Most  commenters  agreed  that 
the  major  role  of  the  regulations  should 
be  to  identify  inconsistencies  and 
resolve  them  as  quickly  as  possible. 
Major  consistency  problems  identified 
involved  modeling  practices,  new  source 
reviews,  and  control  strategy  approvals 
for  SIPs.  These  problems  can  be 
identified  and  resolved  without 
resorting  to  the  involved  administrative 
procedures  contained  in  the  proposal. 

Differences  Between  the  Final  Rule  and 
Proposal 

1.  Section  56.4  of  the  proposal, 
“Mechanisms  for  fairness  and 
uniformity — Responsibilities  of 
Headquarters  employees,"  proposed  to 
require  EPA  to  include  in  rules, 
regulations,  and  program  directives  a 
mechanism  for  assuring  consistency  of 
application  among  the  Regional  Offices. 
In  addition,  this  section  applied  to  all 
rules,  regulations  and  program 
directives  that  EPA  issued  after  August 
6, 1977.  The  promulgated  regulations 
below  limit  the  applicability  of  §  56.4  to 
rules  and  regulations  under  Parts  51  and 
58*  proposed  or  promulgated  after  the 
effective  date  of  these  regulations. 
Emphasis  will  be  placed  on  SIP  issues. 
Mechanisms  are  not  required  for  New 
Source  Performance  Standards  (NSPS) 
or  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS). 
Regulations  for  NSPS  and  NESHAPS  are 
very  detailed  and  involve  extensive 
support  documentation.  They  apply  to 
specific  source  categories.  In  addition, 
initial  implementation  of  these 
standards  is  coordinated  closely  with 
Headquarters.  Headquarters 
periodically  compiles  a  summary  of 
problems  associated  with  the  initial 
implemenation  and  makes  the 
summaries  available  to  the  Regional 
Offices  for  their  guidance.  Conversely, 
SIP  related  requirements  are  general 
and  cover  a  wide  range  of  actions.  For 
example,  SIP  control  strategy 
development  encompasses  several 
pollutants  and  hundreds  of  distinct 
sources. 

Mechanisms  are  not  required  for 
program  directives  because  they  are 
themselves  mechanisms  EPA  uses  to 
foster  consistent  policy  applications. 
Thus,  EPA  considers  it  redundant  to 
require  program  directives  to  contain 
consistency  mechanisms  and  that 
provision  of  the  proposed  regulation  has 
been  eliminated.  The  Administrator  also 
eliminated  the  proposal  requirement 
that  EPA  retroactively  develop 


*  Part  51:  Requirements  (or  Preparation,  Adoption, 
and  Submittal  of  Implementation  Plans. 

Part  58:  Ambient  Air  Quality  Surveillance. 
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mechanisms  for  regulations  issued  after 
August  6, 1977.  Any  inconsistencies 
fostered  by  regulations  issued  prior  to 
(he  effective  date  of  these  regulations 
can  be  resolved  through  existing 
mechanisms.  Also,  retroactive  action 
would  require  a  major  effort  at  a  time 
when  EPA  resources  are  already  heavily 
committed. 

EPA  has  eliminated  the  requirement 
proposed  in  Section  56.4  that  negative 
declarations  be  included  with  relevant 
rulemaking.  The  regulation  now 
provides  that  negative  declarations  be 
included  in  the  supporting 
documentation  or  in  the  docket.  Entering 
negative  declarations  in  the  docket  will 
better  preserve  the  record  explaining 
why  EPA  found  it  unnecesssary  to 
provide  mechanisms  to  ensure 
consistent  application  of  some 
regulations. 

2.  Section  56.5  of  the  proposed 
regulation,  “Mechanisms  for  fairness 
and  uniformity — Responsibilities  of 
Regional  Office  employees,”  required  ' 
the  Regional  Offices  to  obtain  written 
Headquarters  concurrence  on  significant 
interpretations  of  the  Act  or  rules, 
regulations  or  program  directives.  The 
regulations  promulgated  below  require 
only  that  the  Regional  Offices  “seek 
concurrence  from  the  appropriate  EPA 
1  leadquarters  office  on  significant 
interpretations  of  the  Act.”  For  example, 
the  Regional  Offices  would  typically 
seek  concurrence  on  issues  involving  the 
following  topics  from  the  Headquarters 
office  indicated: 

a.  Legal  Issues — Office  of  General 
Counsel.  Associate  General  Counsel, 

Air,  Noise,  and  Radiation  Division, 
Washington,  D.C. 

b.  Enforcement  Issues. 

i.  Stationary  Sources — ^Director, 
Division  of  Stationary  Source 
Enforcement,  Washington,  D.C. 

ii.  Mobile  Sources — Director,  Field 
Operations  and  Support  Division, 
Washington,  D.C. 

c.  State  Implementation  Plans. 

i.  General  Guidance — Director, 

Control  Progams  Development  Division, 
Research  Triangle  Park,  N.C. 

ii.  Transportation  Plans — ^Director, 
Office  of  Transportation  and  Land  Use 
Planning,  Washington,  D.C. 

iii.  Inspection/Maintenance — Director, 
Emission  Control  Technology  Division, 
Ann  Arbor,  Michigan. 

This  is  not  meant  to  affect  those 
specific  situations  where  EPA  presently 
requires  concurrence,  or  may  find  it 
necessary  to  require  concurrence  in  the 
future.  The  revised  requirement  is  not  as 
burdensome  as  the  original  proposal  and 
is  not  as  likely  to  unnecessarily  delay 
Regional  Offices  in  taking  action,  yet 


should  be  effective  in  assuring 
consistency. 

3.  Section  56.6  of  the  proposed 
regulations  “Dissemination  of  policy  and 
guidance,”  required  a  comprehensive 
information  system  to  be  implemented 
by  the  Assistant  Administrator  for  Air, 
Noise,  and  Radiation.  The  regulations 
below  decentralize  the  dissemination  of 
policy  and  guidance  to  several  program 
offices  and  reduce  the  number  of 
summaries,  etc.,  needed.  Program  offices 
must  compile  documents  containing 
relevant  EPA  program  directives  and 
guidance  and  make  them  available  to 
the  public.  The  program  offices  must 
also  update  the  compilations.  The 
revised  §  56.6  significantly  reduces  the 
resources  required  to  implement  the 
proposed  regulations  while  providing 
essentially  similar  guidance 
dissemination  programs.  While  these 
regulations  require  a  less  complex 
dissemination  system  than  originally 
proposed,  EPA  policy  and  guidance  will 
be  much  more  available  to  the  State  and 
local  agencies  and  to  the  public  than  it 
is  at  present. 

4.  Section  56.7  of  the  proposed 
regulation.  Regional  Office  audits,  has 
been  deleted.  EPA  feels  that  there  are  a 
number  of  alternative  ways  to  promote 
regional  consistency  including 
Headquarter's  review  of  specific 
regional  programs,  special  review  of 
controversial  SIP  actions,  regular 
interregional  meetings,  and  guidance 
dissemination  from  Headquarters.  No 
audit  manuals  or  annual  audits  will  be 
necessary  to  carry  out  these  regulations. 
EPA’s  existing  normal/special  action 
classification  system  provides  special 
review  of  controversial  SIPs.  Where 
consistency  issues  are  involved,  the  SIP 
revision  will  be  classified  as  special 
action.  This  means  that  the  revision 
undergoes  a  more  detailed  evaluation  by 
the  various  EPA  program  and  staff 
offices  than  do  normal  actions.  In 
addition,  EPA  schedules  regular 
interregional  meetings  which  serve  as  a 
forum  to  resolve  major  inconsistencies. 
Finally,  the  Headquarters  guidance 
dissemination  program  will  make  policy 
and  guidance  material  more  widely  and 
immediately  available  to  the  States  and 
local  agencies  that  are  to-implement 
many  of  the  policies  EPA  originates. 
Thus,  formalized,  existing  mechanisms, 
together  with  an  expanded  policy 
guidance  system  and  Headquarters 
overview,  can  be  used  to  achieve  the 
same  goals  as  the  Regional  Office  audit 
with  much  less  resource  expenditure. 

5.  Section  56.8  of  the  proposed 
regulations.  State  and  local  agency 
performance  audits,  has  been  rewritten. 
The  existing  Section  105  grant 


performance  evaluation  requirements 
together  with  other  program  reviews  are 
substituted  for  the  separate  State 
agency  audit  originally  proposed  in 
§56.8.  The  105  grant  requirements  (40 
CFR  35,  Subpart  B,  Program  Grants) 
provide  for  air  program  assistance 
grants  for  prevention  and  control  of  air 
pollution  at  the  State,  interstate,  or  local 
level.  For  this  program.  EPA  develops 
major  program  elements  and  outputs 
through  the  Zero  Based  Budget  (ZBB) 
process.  The  ZBB  process  is  also  used  to 
develop  performance  guidance  which 
determines  the  programs  EPA  will 
emphasize  in  grant  assistance.  The  grant 
procedures  require  EPA  Regional 
Administrators  to  prepare  an  annual 
Agency  evaluation  report  which 
describes  program  performance  of  the 
grantees  for  the  previous  year.  Where 
appropriate,  the  report  contains 
reconunendations  for  upgrading  current 
agency  operations  and  provides 
guidance  for  development  of  upcoming 
grant  applications.  'The  regulations 
promulgated  today  require  EPA 
Regional  Administrators  to  notify  the 
public  of  the  availability  of  the 
evaluation  report  through  a  Federal 
Register  notice.  Heretofore,  EPA.  while 
informally  carrying  out  the  grant 
regulations,  has  not  always  prepared  a 
formal  report  of  its  evaluations,  or  if  so. 
has  not  deliberately  made  the  report 
available  to  the  public.  Under  the 
regulations  promulgated  today.  EPA  will 
formalize  the  reports  prepared  under  the 
grant  procedures  to  satifsfy  the  intent  of 
Congress  for  an  audit  of  State  agency 
performance. 

The  regulation  promulgated  below 
appears  as  a  new  Part  56  of  Title  40, 
Chapter  I,  Subchapter  C.  In  summary, 
the  regulation’s  main  features  are  as 
follows: 

1.  A  provision  requiring  EPA  to 
include  in  rules  and  regulations  related 
to  Parts  51  and  58,  a  mechanism  for 
assuring  consistency  of  application 
among  the  Regional  Offices. 

2.  A  provision  requiring  the  Regional 
Offices  to  follow  those  mechanisms. 

3.  A  provision  requiring  the  Regional 
Offices  to  consult  with  appropriate  EPA 
Headquarters  offices  on  significant 
interpretations  of  the  Act  or  rules, 
regulations,  or  program  directives. 

4.  Revised  procedures  for  timely  and 
more  comprehensive  distribution  of 
policy  and  guidance. 

5.  Provisions  for  annual  evaluations  of 
the  performance  of  State  and  local 
agencies  through  the  existing  105  grant 
evaluation  mechanism. 

Public  Comments 

During  the  period  March  9, 1979  to 
June  20, 1979,  EPA  received  18  letters 
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addressing  the  proposed  regulations. 
EPA  held  a  public  hearing  in 
Washington,  D.C.,  on  May  21, 1979,  but 
no  comments  were  presented.  The 
sources  of  the  written  comments  were 
as  follows: 


Source  Number 


State  air  pollution  control  agencies .  7 

Regional  air  pollution  control  agencies .  2 

Counties .  1 

Public  utilities .  2 

Industries .  .  4 

Trade  association  (organic  chemicals) .  1 

Consultant .  1 

Total .  18 


Some  commenters  felt  the  regulation 
would  restrict  Regional  flexibility  and 
adversely  affect  EPA’s  responsiveness 
to  Regional  concerns  and  local 
problems.  Other  commenters  felt  that 
the  regulations  should  include  specific 
measures  to  assure  consistency  and  not 
depend  on  the  audit  manuals  for  these 
requirements.  The  industrial 
commenters  (utilities,  trade  association, 
consultant)  were  concerned  more  with 
the  flexibility  issue,  while  the  State  and 
Regional  air  pollution  control  agencies 
were  divided  in  their  opinion. 

The  discussion  of  the  public 
comments  has  been  broken  into  seven 
categories.  The  first  category  discusses 
comments  on  and  changes  in  the  overall 
concept  of  the  regulations.  The  next  six 
categories  discuss  comments  on  and 
changes  in  individual  sections  of  the 
regulations. 

1.  Comments  on  the  Overall  Concept  of 
the  Regulations 

1.1  Comment:  Several  commenters 
expressed  fear  that  the  regulations  were 
too  elaborate,  and  would  restrict 
Regional  flexibility.  They  felt  that 
Regional  Administrators  should  have 
the  latitude  to  use  their  experience  and 
judgment  under  broad  guidelines  and 
performance  criteria.  One  commenter 
was  particularly  concerned  about  the 
provisions  in  Section  56.5  which  requires 
a  responsible  Regional  official  to  seek 
concuiTence  on  interpretations  of  the 
Act  when  such  interpretations  may 
result  in  inconsistent  application.  The 
commenter  felt  that  current  Regional 
Office  responsiveness,  accessibility,  and 
independence  to  react  quickly  to  local 
problems  would  be  sacrificed  if 
Regional  Office  employees  must  obtain 
written  concurrence  from  Headquarters 
on  frequent  occasions. 

Response:  As  discussed  previously. 
EPA  is  sensitive  to  these  issues  and  the 
regulations  below  simplify  the  proposed 
consistency  requirements  to  reduce  cost 
and  increase  Regional  flexibility.  They 


replace  the  new  mechanisms  required  in 
the  proposal  with  existing  mechanisms 
such  as  State  105  grant  evaluations, 
guidance  dissemination,  review  of 
controversial  SIPs,  and  special  program 
evaluations^  as  deemed  necessary  by 
Headquarters.  In  addition,  §  56.5  has 
been  revised  to  require  that  the 
responsible  Regional  official  no  longer 
needs  such  written  concurrence  but 
shall  “seek  concurrence  from  the 
appropriate  EPA  Headquarters  office” 
on  interpretations  of  the  Act  potentially 
involving  consistency  problems. 

1.2  Comment:  One  commenter  felt  that 
the  proposed  regulation  included  limited 
reference  to  workshops  in  Denver, 
Atlanta,  Dallas,  and  Boston,  even 
though  the  preamble  states  that  they 
were  developed  largely  from  suggestions 
developed  at  the  public  workshop. 

Response:  EPA  held  the  workshops  to 
obtain  a  broad  spectrum  of  public 
comment  on  the  direction  the  Regional 
Consistency  regulations  should  take. 
Issues  1-15  of  the  preamble  to  the 
proposal  discuss  the  major  issues  raised 
in  workshops  and  not  incorporated  into 
the  proposed  regulations. 

1.3  Comment:  Another  commenter  felt 
that  EPA  brushes  aside  timely 
consideration  of  organizational 
differences  as  a  source  of  inconsistency 
from  one  Region  to  another.  The 
inability  of  one  Region  to  deal  with 
another  because  of  differing 
organizational  structure  is  a  major 
barrier. 

Response:  EPA  has  regular 
interregional  meetings  of  policy  level 
managers.  A  major  purpose  of  these 
meetings  is  to  identify  and  resolve 
Regional  inconsistencies.  As  a  result  of 
the  regulations  promulgated  today,-  more 
emphasis  will  be  placed  on  consistency 
problems.  The  Agency  has  also 
established  staff  offices  which 
specialize  in  Headquarters — Regional 
Office  relations.  The  Office  of  Regional 
Programs  under  the  Office  of  Air  Quality 
Planning  and  Standards  in  Durham, 
North  Carolina,  is  an  example.  It 
identifies  potential  consistency 
problems  with  emphasis  on  Regional 
Office  implementation  of  Headquarters’ 
guidance.  Another  example  is  the  Office 
of  Regional  Liaison  in  Washington,  D.C., 
which  deals  with  Regional/ 
Headquarters  issues  and  is  in  the  Office 
of  the  Administrator. 

1.4  Comment:  One  commenter  felt  that 
such  consideration  of  fairness  and 
uniformity  or  flexibility/consistency  at 
the  time  of  rulemaking  as  required  by 

§  56.4,  is  appropriate,  but  was  concerned 
about  provisions  for  such  consideration 
as  may  be  needed  at  later  dates  as  the 
programs  are  being  implemented. 


Response:  The  reviews  required  by  the 
program  grant  requirements  referenced 
in  §  56.7  will  be  repeated  annually,  and 
they  should  assure  consistency  over  the 
long  term.  In  addition,  EPA  schedules 
regular  interregional  meetings  to  discuss 
current  issues.  Where  problems  arise 
that  cannot  be  resolved  through  these 
meetings.  Headquarters  develops 
guidance  as  necessary. 

1.5  Comment:  The  preamble  of  the 
proposal  put  forth  an  example 
mechanism  for  assuring  consistency  of 
regulatory  application.  The  example 
referred  to  EPA’s  regulations  for 
prevention  of  significant  deterioration. 

In  the  PSD  regulation  (43  FR  26380),  EPA 
has  established  a  national  clearinghouse 
to  assist  the  Regions  and  States  in 
determining  what  constitutes  Best 
Available  Control  Technology  (BACT) 
or  Lowest  Achievable  Emission  Rates 
(LAER).  One  commenter  felt  that  the 
clearinghouse  idea  would  lead  to  EPA 
collecting  control  information  from 
various  sources  and  imposing  the  most 
stringent  measure  that  one  particular 
source  might  meet  across  the  board. 
Another  commenter  felt  that  the 
clearinghouse  idea  circumvented  the 
Clean  Air  Act  by  determining  BACT  and 
LAER  with  no  provision  for  public 
comment. 

Response:  EPA  intends  that  BACT 
and  LAER  determinations  be  made  on  a 
case-by-case  basis.  Thus,  the  various 
reviewing  agencies  will  always  consider 
individual  situations  in  applying  BACT 
and  LAER.  In  addition,  EPA  is 
distributing  a  guidance  document  to 
assist  reviewing  agencies  in 
implementing  these  requirements. 

EPA  feels  that  adequate  opportunities 
for  public  comment  have  been  provided 
in  establishing  BACT  and  LAER.  The 
regulations  in  each  State  making 
reviews  for  BACT  and  LAER  have  been 
subject  to  public  comment.  EPA  requires 
under  §  51.18(h),  “Review  of  New 
Sources  and  Modifications,”  that  States 
obtain  public  comment  on  permit 
applications  for  major  new  sources  or 
modifications.  The  public  can  then 
comment  on  any  LAER  determinations 
therein.  In  addition,  under  §51.24(r), 
“Prevention  of  Significant  Deterioration 
of  Air  Quality  ,”  those  States  granting 
prevention  of  significant  deterioration 
permits  are  required  to  make  available 
to  the  public  information  on  permit 
applications  from  major  sources.  Such 
information  would  allow  the  public  to 
comment  on  any  BACT  determinations 
therein.  Finally,  the  party  most  affected 
and  interested  in  BACT  and  LAER 
determinations,  the  source  itself,  has 
ample  opportunity  to  express  its 
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opinions  to  the  regulatory  agency 
concerning  such  determinations. 

For  the  States  where  EPA  implements 
their  new  source  review  programs, 

§  52.21  (r),  “Prevention  of  Significant 
Deterioration  of  Air  Quality,”  provides 
for  public  access  to  permit  applications. 

1.6  Comment:  One  commenter  felt  that 
a  basic  reason  for  inconsistencies  was 
that  the  Act  allowed  States  to  establish 
standards  more  stringent  than  the 
national  ambient  air  quality  standards. 

Response:  This  comment  was 
discussed  in  issue  number  11  of  the 
preamble  to  the  proposal.  EPA's  reply 
remains  the  same:  the  Act  allows  State 
discretion.  These  regulations  will  help 
insure  that  departures  by  the  States 
represent  conscious  decisions  and  will 
help  eliminate  unintended 
inconsistencies. 

1.7  Comment:  One  commenter  focused 
on  possible  inconsistencies  in  EPA’s 
implementation  of  the  air  quality 
standards  and  PSD  requirements.  His 
comments  were  as  follows: 

1.7.1  EPA  modeling  guidance  does  not 
provide  for  regional  consistency.  Certain 
models,  such  as  RAM  and  CRSTER  have 
been  applied  in  similar  situations  with 
different  results  in  different  Regions. 
I'his  application  has  resulted  in  more 
stringent  regulations  in  one  Region  than 
another. 

1.7.2  A  uniform  averaging  period  for 
enforcement  of  emission  limitations 
should  be  established. 

1.7.3  The  ambient  air  quality 
standards  should  be  enforced  uniformly 
in  all  Regions  of  the  country.  The  PSD 
increment  should  not  be  applied  to 
existing  sources  in  place  of  the  ambient 
standards. 

1.7.4  All  changes  in  EPA  procedures 
which  result  from  the  consistency 
rulemaking  should  be  applied  to  new 
analysis  and  applications  only.  A  cutoff 
date  consistent  with  the  regulation 
implementation  should  be  specified  well 
in  advance  in  order  that  diffusion 
analysis  currently  in  progess  would  not 
be  invalidated. 

Response:  With  regard  to  the  problem 
discussed  in  1.7.1,  EPA  is  addressing 
interpretation  and  application  of  models 
through  w'orkshops  with  the  Regional 
Offices.  EPA  invited  modeling  experts 
from  State  and  local  agencies, 
universities,  and  other  organizations  to 
attend  these  workshops.  The  first  such 
workshops  were  held  in  late  1978.  The 
Summary  Report  entitled,  “Regional 
Workshops  on  Air  Quality  Modeling:  A 
Summary  Report,”  is  available  through 
the  EPA  Regional  Offices.  Topics 
involving  application  of  models  were 
addressed  and  means  to  improve 
consistency  were  considered.  EPA  held 
a  second  workshop  in  February  1980. 


The  report  from  that  workshop  will  be 
available  from  the  Regional  Offices  in 
the  summer  of  1980.  More  workshops 
are  being  planned  so  that  eventually  all 
the  problem  areas  identified  can  be 
resolved. 

EPA  published  notice  of  an  action, 
entitled  “Regulation  of  Large  Coal-Fired 
Boilers  for  SOj  Emissions,”  (45  FR  9994) 
on  February  14, 1980.  The  issue  of 
appropriate  averaging  times  may  be 
examined  in  this  rulemaking. 

As  for  issue  1.7.3,  these  regulations 
will  promote  uniform  enforcement  of 
emission  limitations  developed  to  attain 
ambient  air  quality  standards.  The  PSD 
increment  is  only  applied  to  existing 
sources  when  required  by  the  Act  and 
EPA  regulations. 

With  regard  to  the  issue  in  1.7.4,  if 
new  diffusion  analyses/or  applications 
are  developed  in  the  future  which  are 
more  accurate  than  existing  techniques, 
there  is  little  choice  than  to  apply  these 
techniques.  However,  the  development 
of  new  techniques  does  not  itself  require 
that  EPA  reevaluate  all  previous  actions. 

1.8  Comment:  One  commenter 
reiterated  a  comment  made  in  the 
preproposal  meetings  that  EPA’s 
monitoring  requirements  do  not  provide 
for  a  consistent  data  base.  The 
commenter  did  not  feel  that  monitoring 
regulations  promulgated  on  May  10, 1979 
(44  Fr  27558),  resolved  this  problem.  The 
commenter  felt  that  regional  consistency 
will  be  difficult  to  attain  because  the 
existing  regulations  allow  States  to  use 
their  own  mechanisms  to  determine 
attainment,  and  allow  many  areas  to  go 
unclassified  because  of  lack  of 
monitoring  data. 

Response:  The  ambient  air  monitoring, 
data  reporting,  and  surv'eillance 
regulations  referred  to  above  do  allow 
States  a  certain  amount  of  flexibility 
with  regard  to  monitoring  requirements. 
However,  they  contain  requirements 
which  provide  for  uniform  data  quality 
and  consistency  in  area  coverage 
throughout  the  country.  The  subject 
regulations  require  the  States  to  meet 
certain  criteria  which  consist  of 
approved  monitoring  devices,  quality 
assurance,  instrument  siting 
specifications,  and  sampling  intervals. 
Adherence  to  these  criteria  will  assure 
comparable  data  from  all  monitoring 
stations  of  certain  minimum,  acceptable 
quality.  The  stations  in  the  network  will 
be  termed  State  and  Local  Air 
Monitoring  Stations  (SLAMS).  The 
number  and  location  of  the  SLAMS  will 
be  jointly  determined  by  the  State  and 
Regional  Office  as  data  needs  dictate. 

The  subject  regulations  require  the 
States  to  designate  certain  of  the 
SLAMS  as  National  Air  Monitoring 
Stations  (NAMS).  EPA  specifies  the 


numbers  and  locations  for  NAMS  in  the 
major  population  areas  of  the  country 
and  requires  a  more  frequent  data 
reporting  interval.  The  concept  of  NAMS 
is  designed  to  provide  data  for  national 
policy  analysis/trends  and  for  reporting 
to  the  public  on  major  metropolitan 
areas.  Existing  plans  are  to  establish  the 
following  approximate  number  of  NAMS 
throughout  the  United  States:  particulate 
matter,  636;  sulfur  dioxide,  224;  carbon 
monoxide,  121;  ozone,  208:  nitrogen 
dioxide,  65;  and  lead,  100. 

Both  the  monitoring  criteria  and  the 
NAMS  provisions  of  the  regulations  will 
result  in  much  more  consistent  air 
quality  monitoring  and  data  availability 
than  has  occurred  in  the  past.  The  future 
outlook  for  monitoring  is  for  continued 
collection  of  high  quality  data  and 
assessment  of  networks  to  maintain 
their  responsiveness  to  data  needs. 

2.  Comments  on  Section  56.1,  Definitions 

2.1  Comment:  Section  56.1,  “Program 
Directive,”  is  defined  to  exclude  “an 
interpretation  or  clarification  of  existing 
rules,  regulations,  or  program 
directives.”  One  commenter  was 
concerned  that  under  this  definition,  the 
offset  interpretative  ruling  would  not  be 
covered  by  Regioiial  Consistency. 

Response:  Inclusion  of  the  word 
“interpretation”  was  confusing  to  some 
persons.  The  intent  was  to  exclude  short 
memos  “clarifying”  policy  or  regulations 
not  major  policy  documents  like  the 
offset  policy  rulings.  To  resolve  this 
problem,  the  entire  exclusion  has  been 
deleted  from  the  definition. 

3.  Comments  on  Section  56.3,  Policy 

3.1  Comment:  One  commenter  was 
concerned  that  the  regulation  does  not 
contain  a  scheme  to  correct 
inconsistencies  once  they  have  been 
identified. 

Response:  Under  §  56.4  each 
appropriate  SIP  related  rule  must 
include  a  mechanism  to  assure  that  the 
regulation  is  implemented  fairly  and 
consistently.  EPA  defines  “mechanism” 
in  §  56.1  as  “an  administrative 
procedure,  guideline,  manual,  or  written 
statement.”  The  mechanism  is  intended 
to  help  identify  and  correct 
inconsistencies.  Once  EPA  identifies  the 
problem,  several  methods  are  available 
to  correct  the  inconsistency.  An 
administrative  procedure  such  as  EPA’s 
special  action  review  of  SIP  rulemaking 
can  be  an  effective  tool  to  correct 
inconsistencies.  The  appropriate 
Headquarters  review  office  can 
nonconcur  on  the  regulatory  package 
and  ask  the  author  to  revise  it.  Where 
the  issue  is  related  to  inconsistent  use  of 
guidelines,  revision  to  the  appropriate 
guideline  should  correct  inconsistencies. 
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For  example,  consistency  problems  with 
the  use  of  the  RAM  and  CRSTER 
diffusion  models  (see  Section  1.7.1)  have 
been  resolved  by  revising  the 
appropriate  EPA  guideline. 

4.  Comments  on  Section  56.4, 
Mechanisms  for  Fairness  and 
Uniformity — Responsibilities  of 
Headquarters 

4.1  Comment:  One  commenter  felt  that 
the  regulations  should  specifically  not 
exclude  actions  covered  under  5  U.S.C. 
553  such  as:  “interpretative  rules, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedures  or 
practice,”  or  rules  that  require  no  prior 
notice  because  this  would  be 
"impractical,  unnecessary,  or  contrary 
to  the  public  interest.” 

Response:  EPA  feels  that 
interpretative  rules  and  general 
statements  of  policy  normally  serve  as 
consistency  mechanisms  in  themselves. 
That  is,  such  actions  provide  guidance 
in  dealing  with  a  variety  of  issues, 
including  consistency  issues.  Thus, 
requiring  mechanisms  for  these  actions 
is  unnecessary. 

4.2  Comment:  One  commenter  felt  that 
a  negative  determination  under  Section 
56.4(d]  of  the  proposed  regulations 
should  be  reviewable  as  a  final  Agency 
action  under  Section  307  of  the  Act. 

Response:  EPA  believes  that  negative 
determinations  are  not  reviewable  as 
final  Agency  actions. 

4.3  Comment:  One  commenter  felt  that 
an  appeals  board  or  appeals  mechanism 
should  be  established  to  allow  a  non¬ 
judicial  review  of  Regional  Office 
decisions. 

Response:  This  comment  was 
discussed  under  issue  number  8  of  the 
preamble  to  the  March  9, 1979,  proposal. 
EPA  feels  that  establishment  of  an 
appeals  board  would  create  another 
level  of  review  and  would  be  less 
efficient  than  the  proposed  scheme  in 
minimizing  inconsistencies  among  the 
Regional  Offices. 

5.  Comments  on  Section  56.5, 
Mechanisms  for  Fairness  and 
Uniformity — Responsibilities  of 
Regional  OfHce  Employees 

5.1  Comment:  One  commenter  felt  that 
§  56.5  should  be  expanded  to  provide 
that  a  copy  of  correspondence  covering 
a  judgment  decision  should  be 
forwarded  to  the  next  higher 
Headquarters  level  for  review 
regardless  of  the  decision. 

Response:  EPA  does  not  have  the 
resources  to  review  all  regional 
correspondence  and  determinations 
made  by  the  Regional  Offices.  EPA  does 
hold  periodic  interregional  staff 
meetings  to  famifiarize  regional  people 


with  the  actions  of  other  Regional 
Offices  and  review  national  policy. 

Also,  Headquarters  coordinates  closely 
with  the  Regional  Offices  when 
implementing  major  regulations  and 
requirements, 

5.2  Comment:  To  ensure  that  the 
consistency  that  is  to  be  achieved 
among  Regions  is  also  consistent  with 
the  law  and  with  Agency  policy,  one 
commenter  felt  that  §  56.5(a)  should  be 
expanded  to  add,  between  “consistent 
with”  and  “the  activities  *  *  *  "  the 
words:  “the  Act  and  Agency  policy  as 
set  forth  in  Agency  rules  and  program 
guidance  documents,  and  with  *  *  *” 

Response:  EPA  feels  the  comment  has 
merit  and  the  suggested  revision  has 
been  made  in  principle. 

6.  Comments  on  56.6,  Dissemination  of 
Policy  and  Guidance 

6.1  Comment:  One  commenter  felt  that 
provisions  should  be  made  to  insure  that 
affected  industries  and  the  public  are 
provided  with  timely  notice  of  and 
access  to  any*changes  or  revisions  made 
in  EPA  policy. 

Response:  §  56.6(a)  requires 
appropriate  EPA  program  offices  to 
develop  air  programs  policy  and 
guidelines  systems  and  a  procedure  to 
update  them.  Also,  they  must  distribute 
these  materials  to  the  Regional  Offices 
and  State  and  local  agencies,  and  make 
them  available  to  the  public.  This  should 
provide  a  timely  notice  of  any  changes 
in  EPA  policy.  In  addition,  many 
documents,  principally  guidelines,  may 
be  purchased  through  the  National 
Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

6.2  Comment:  One  commenter  felt  that 
EPA  should  (1)  include  new  somce 
review  decisions  as  part  of  the  air 
program  policy  and  guidance  material  to 
provide  for  ready  comparisons  from 
State  to  State,  and  (2)  establish  a 
common  permit  format  for  all  States. 

Response:  EPA  has  set  up  a 
clearinghouse  for  BACT/LAER 
determinations  and  has  circulated  a 
compilation  of  BACT/LAER 
determinations  in  a  guidance  book.  This 
will  provide  for  ready  comparisons  of 
BACT/LAER  determinations  from  State 
to  State.  Also,  on  May  19, 1980  (45  FR 
33290),  EPA  promulgated  regulations  to 
speed  up  and  simplify  the  process  of 
obtaining  environmental  permits 
through  “permit  consolidation.”  A  key 
aspect  of  this  effort  is  the  use  of  a 
simplified  form  to  apply  for  permits 
under  a  number  of  different  EPA 
programs.  However,  many  States 
operate  new  source  review  programs 
within  the  framework  of  approved  SIPs. 
While  EPA  supports  a  common  permit 
format,  the  Clean  Air  Act  does  not 


require  the  States  to  adopt  such  a 
format.  Thus,  permit  consolidation  is 
optional  on  the  part  of  the  States  with 
regard  to  new  source  review  programs. 

7.  Comments  on  56.7,  Regional  Office 
Audits  and  56.8,  State  and  Local  Agency 
Performance  Audits 

Most  of  the  comments  on  §  §  56.7  and 
56.8  centered  around  issues  such  as:  (1) 
the  administrative  requirements  are  too 
elaborate  and  detailed,  (2)  the  yearly 
audits  were  too  frequent,  (3)  public 
comment  should  be  allowed  on  the  draft 
audit  reports,  and  (4)  non-EPA 
employees  should  be  allowed  on  the 
EPA  audit  teams  and  advisory 
committees.  As  discussed  under  the 
Background  section,  EPA  agrees  that  the 
proposed  §  §  56.7  and  56.8  requirements 
are  too  elaborate  and  detailed. 

The  regulations  promulgated  today 
delete  §  56.7  and  substitute  the  Section 
105  grant  evaluation  mechanisms  for  the 
system  of  State  audits  originally 
proposed  under  §  56.8  The  development 
of  audit  manuals  and  audit  reports  as 
envisioned  in  the  proposal  are  too 
resource  intensive.  As  explained  in  the 
Background  section  of  the  preamble, 
regional  inconsistencies  can  be 
adequately  identified  by  formalizing 
existing  mechanisms  without  a  major 
new  administrative  effort. 

Environmental,  Economic,  and  Energy 
Impact  Assessments 

EPA  has  classified  this  regulation  as  a 
“significant-routine”  action  in 
accordance  with  guidance  contained  in 
the  May  29, 1979,  Federal  Register, 
“Improving  Environmental  Regulations; 
Final  Report  Implementing  E.0. 12944,” 
(44  FR  30988).  Thus,  EPA  has  prepared 
no  environmental,  economic,  or  energy 
impact  assessments.  The  regulations 
should  result  in  more  consistent 
application  throughout  the  country  of  air 
pollution  control  requirements.  They 
will  tend  to  preclude  economic 
inequities  because  of  varying 
interpretations  of  the  Act’s 
requirements.  There  will  be  no 
discernible  energy  impact. 

Plan  to  Evaluate  the  Effectiveness  of 
Regional  Consistency  Regulations 

Section  2(d)(8)  of  Executive  Order 
12044  requires  that  each  new  significant 
regulation  have  a  plan  to  evaluate  its 
effectiveness.  Approximately  two  years 
from  the  date  of  promulgation,  EPA  will 
place  a  notice  in  the  Federal  Register 
soliciting  public  comment  on 
implementation  of  the  regional 
consistency  regulations.  The  States  and 
local  agencies  and  the  public  will  be 
asked  to  comment  on  the  fairness  and 
uniformity  mechanisms,  grant  audit 
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report  and  procedures,  and  the 
dissemination  of  EPA  policy  guidance.  A 
separate  copy  of  the  notice  will  be  sent 
to  all  State  agencies  and  major  local 
agencies.  These  comments  will  be 
summarized  and  published  in  the 
Federal  Register.  A  copy  of  the 
evaluation  plan  is  available  in  the 
docket  (OAQPS  79-11). 

Dated;  December  18, 1980. 

Douglas  M.  Costle, 

Administrator. 

EPA  amends  Title  40,  Chapter  I, 
Subchapter  C,  of  the  Code  of  Federal , 
Regulations  by  adding  a  new  Part  56  as 
follows:  •  ' 

PART  56— REGIONAL  CONSISTENCY 

56.1  Definitions. 

56.2  Scope. 

56.3  Policy. 

56.4  Mechanisms  for  fairness  and 
uniformity — Responsibilities  of 
Headquarters  employees. 

56.5  Mechanisms  for  fairness  and 
uniformity — ^Responsibilities  of  Regional 
Office  employees. 

56.6  Dissemination  of  policy  and  guidance. 

56.7  State  agency  performance  audits. 
Authority:  Section  301(a)(2)  of  the  Clean 

Air  Act  as  amended  (42  USC  7601). 

§  56.1  Definitions. 

As  used  in  this  part,  all  terms  not 
deffned  herein  have  the  meaning  given 
them  in  the  Clean  Air  Act. 

“Act”  means  the  Clean  Air  Act  as 
amended  (42  USC  7401  et  seq.). 

"Administrator,"  “Deputy 
Administrator,”  “Assistant 
Administrator,”  “General  Counsel,” 
Associate  General  Counsel,”  “Deputy 
Assistant  Administrator,”  “Regional 
Administrator,”  “Headquarters,”  “Staff 
Office,”  “Operational  Office,”  and 
“Regional  Ofnce”  are  described  in  Part  1 
of  this  Title. 

“Mechanism”  means  an 
administrative  procedure,  guideline, 
manual,  or  written  statement. 

“Program  directive”  means  any  formal 
written  statement  by  the  Administrator, 
the  Deputy  Administrator,  the  Assistant 
Administrator,  a  Staff  Office  Director, 
the  General  Counsel,  a  Deputy  Assistant 
Administrator,  an  Associate  ^neral 
Counsel,  or  a  division  Director  of  an 
Operational  Office  that  is  intended  to 
guide  or  direct  Regional  Offices  in  the 
implementation  or  enforcement  of  the 
provisions  of  the  Act. 

“Responsible  official”  means  the  EPA 
Administrator  or  any  EPA  employee 
who'is  accountable  to  the  Administrator 
for  carrying  out  a  power  or  duty 
delegated  under  Section  301(a)(1)  of  the 
Act,  or  is  accountable  in  accordance 
with  EPA’s  formal  organization  for  a 


particular  program  or  function  as 
described  in  Part  1  of  this  Title. 

§  56.2  Scope. 

This  part  covers  actions  taken  by — 

(a)  Employees  in  EPA  Regional 
Offices,  including  Regional 
Administrators,  in  carrying  out  powers 
and  duties  delegated  by  the 
Administrator  under  Section  301(a)(1)  of 
the  Act;  and 

(b)  EPA  employees  in  Headquarters  to 
the  extent  that  they  are  responsible  for 
developing  the  procedures  to  be 
employed  or  policies  to  be  followed  by 
Regional  Offices  in  implementing  and 
enforcing  the  Act. 

§  56.3  Policy. 

It  is  EPA's  policy  to— 

(a)  Assure  fair  and  uniform 
application  by  all  Regional  Offices  of 
the  criteria,  procedures,  and  policies 
employed  in  implementing  and  enforcing 
the  Act; 

(b)  Provide  mechanisms  for 
identifying  and  correcting 
inconsistencies  by  standardizing 
criteria,  procedures,  and  policies  being 
employed  by  Regional  Office  employees 
in  implementing  and  enforcing  the  Act; 
,3nd 

(c)  Insure  an  adequate  quality  audit 
for  each  State’s  performance  in 
implementing  and  enforcing  the  Act. 

§  56.4  Mechanisms  for  fairness  and 
uniformity— Responsibilities  of 
Headquarters  employees. 

(a)  The  Administrator  shall  include,  as 
necessary,  with  any  rule  or  regulation 
proposed  or  promulgated  under  Parts  51 
and  58  of  this  chapter'  mechanisms  to 
assure  that  the  rule  or  regulation  is 
implemented  and  enforced  fairly  and 
uniformly  by  the  Regional  Offices. 

(b)  The  determination  that  a 
mechanism  requried  under  paragraph  (a) 
of  this  section  is  unnecessary  for  a  rule 
or  regulation  shall  be  explained  in 
writing  by  the  responsible  EPA  official 
and  included  in  the  supporting 
documentation  or  the  relevant  docket. 

§  56.5  Mechanisms  for  fairness  and 
uniformity— Responsibilities  of  Regional 
Office  employees. 

(a)  Each  responsible  official  in  a 
Regional  Office,  including  the  Regional 
A^inistrator,  shall  assure  that  actions 
taken  under  the  Act: 

(1)  Are  carried  out  fairly  and  in  a 
manner  that  is  consistent  with  the  Act 
and  Agency  policy  as  set  forth  in  the 
Agency  rules  and  program  directives. 


'  Part  51  is  entitled,  “Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans."  Part  58  is  entitled,  "Ambient 
Air  Quality  Surveillance.” 


(2)  Are  as  consistent  as  reasonably 
possible  with  the  activities  of  other 
Regional  Offices,  and 

(3)  Comply  with  the  mechanisms 
developed  under  §  56.4  of  this  part. 

(b)  A  responsible  official  in  a  Regional 
Office  shall  seek  concurrence  from  the 
appropriate  EPA  Headquarters  office  on 
any  interpretation  of  the  Act,  or  rule, 
regulation,  or  program  directive  when 
such  interpretation  may  result  in 
inconsistent  application  among  the 
Regional  Offices  of  the  Act  or  rule, 
regulation,  or  program  directive. 

(c)  In  reviewing  State  Implementation 
Plans,  the  Regional  Office  shall  follow 
the  provisions  of  the  guideline,  revisions 
to  State  Implementation  Plans — 
Procedures  for  Approval/Disapproval 
Actions,  OAQPS  No.  1.2-005A,  or 
revision  thereof.  Where  regulatory 
actions  may  involve  inconsistent 
application  of  the  requirements  of  the 
Act,  the  Regional  Offices  shall  classify 
such  actions  as  special  actions. 

§  56.6  Dissemination  of  policy  and 
guidance. 

The  Assistant  Administrators  of  the 
Offices  of  Air,  Noise  and  Radiation,  and 
of  Enforcement,  and  the  General 
Counsel  shall  establish  as  expeditiously 
as  practicable,  but  no  later  than  one 
year  after  promulgation  of  this  part, 
systems  to  disseminate  policy  and  * 
guidance.  They  shall  distribute  material 
imder  foregoing  systems  to  the  Regional 
Offices  and  State  and  local  agencies, 
and  shall  make  the  material  available  to 
the  public.  Air  programs  policy  and 
guideline  systems  shall  contain  the 
following: 

(a)  Compilations  of  relevant  EPA 
program  directives  and  guidance,  except 
for  rules  and  regulations,  concerning  the 
requirements  under  the  Act. 

(b)  Procedures  whereby  each 
Headquarters  program  office  and  staff 
office  will  enter  new  and  revised 
guidance  into  the  compilations  and 
cause  superseded  guidance  to  be 
removed. 

(c)  Additional  guidance  aids  such  as 
videotape  presentations,  workshops, 
manuals,  or  combinations  of  these 
where  the  responsible  Headquarters 
official  determines  they  are  necessary  to 
inform  Regional  Offices,  State  and  local 
agencies,  or  the  public  about  EPA 
actions. 

§  56.7  State  agency  perfoimance  audits. 

(a)  EPA  will  utilize  the  provisions  of 
Subpart  B,  Program  Grants,  of  Part  35  of 
this  chapter,  which  require  yearly 
evaluations  of  Hie  manner  in  which 
grantees  use  Federal  monies,  to  assure 
that  an  adequate  evaluation  of  each 


85406  Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /  Rules  and  Regulations 


State’s  performance  in  implementing 
and  enforcing  the  Act  is  performed. 

(b)  Within  60  days  after  comment  is 
due  from  each  State  grantee  on  the 
evaluation  report  required  by  §  35.538  of 
this  chapter,  the  Regional  Administrator 
shall  incorporate  or  include  any 
comments,  as  appropriate,  and  publish 
notice  of  availability  of  the  evaluation 
report  in  the  Federal  Register. 

Tab  B — Estimated  Resource  Demand 

Regional  Consistency  Regulations — 
Estimated  Resource  Demand 

A  summary  of  the  Estimated  Resource 
Demand  appears  in  Table  1. 

A.  One  Time  Expenses 

Task:  Revise  Policy  and  Guidance 
Dissemination  System 

OANR  would  accomplish  this  task 
through  in-house  work.  EPA  work  effort 
in  revising  the  system  is  estimated  to  be 
about  0.4  work-years  over  the  first  year 
for  OANR.  In  addition,  OE  and  OGC  are 
expected  to  require  about  0.4  work- 
years  each.  Thus,  the  total  estimate  is 
1.2  work-years. 

B.  Annual  Expenses 

1.  Task:  Develop  Mechanisms  for 
Ensuring  Fairness  and  Uniformity  in 
New  Regulations,  Policy,  Etc. 

Mechanisms  will  be  developed  only 
for  Parts  51  and  58.  Although  the  amount 
of  new  effort  spent  in  incorporating 
mechanisms  for  these  subparts  may  be 
small,  more  coordination  with  Regional 
Offices  and  State  agencies  will  be 
needed  in  developing  new  regulations. 
This  greater  coordination  is  estimated  to 
cost  about  0.25  work-years  ot  effort 
annually. 

2.  Task:  Regional  Office  Compliance 
With  Mechanisms 

Regional  Offices  already  generally 
follow  Headquarters'  guidance,  so  this 
task  would  not  add  any  new  burden. 

3.  Task:  Annual  State  Agency 
Performance  Evaluations 

Each  Regional  Office  currently 
performs  an  annual  State  Agency 
Performance  Evaluation.  This  regulation 
adds  two  additional  requirements  to  the 
performance  evaluation.  First,  the 
comments  from  the  grantee  on  the 
evaluation  report  must  be  incorporated 
into  the  evaluation  report.  Second,  the 
public  must  be  notified  of  the 
availability  of  the  report  through  a 
notice  in  the  Federal  Register.  It  is 
estimated  that  each  Region  will  require 
about  0.15  work-years  to  perform  these 
tasks  or  a  total  of  1.5  work-years. 


4.  Task:  Maintain  Policy  and  Guidance 
Dissemination  System 

This  task  would  require  one  group  to 
coordinate  the  implementation  of  the 
system.  Othqr  groups  would  have  to 
update  the  system  by  providing  new 
material.  This  task  is  estimated  to  cost 
about  0.25  work-years  annually  for 
OANR.  In  addition,  OE  is  expected  to 
require  about  0.25  work-years  and  OGC 
0.15  work-years  for  a  combined  effort  of 
0.65  work-years. 

Table  1. — Regional  Consistency  Regulations 
[Estimated  resource  demand  on  EPA] 


A.  One  Tme  Expense  (Work-Years) 

1.  Revise  guidance  dosemination 
system . . 1.20 

Rounded  total  (aH  EPA) 1 .20 

B.  Annual  Expenses  (Work- Years) 


1.  Develop  mechanisms  lor  ensur¬ 
ing  fairness  arxl  uniformity  in 

new  regulatiotis  policy,  etc .  0.2S  0.25 

2.  Regional  Office  compliance 

with  mechanisms .  0 

3.  Anrxjal  State  Agerxiy  Perform¬ 
ance  Evaluations .  1 .5 

4.  Maintain  policy  and  guidance 

system .  0.65 

Rounded  total  (all  EPA) 0.25  2.40 


Tab  C — Evaluation  Plan 

Plan  to  Evaluate  the  Effectiveness  of 
Regional  Consistency  Regulations 

Introduction. 

The  Regional  Consistency  regulations 
are  intended  to  promote  fair  and 
uniform  application  of  EPA  rules  and 
regulations  by  EPA  Regional  Offices  and 
assure  that  States  adhere  to  the 
requirements  of  the  Clean  Air  Act.  The 
regulations  require  the  following: 

1.  Incorporation  of  mechanisms  for 
fairness  and  uniformity  into  significant 
SIP  related  rules  or  regulations  that 
implement  the  requirements  of  the  Clean 
Air  Act. 

2.  Regions  must  follow  these 
mechanisms  and  consult  with  the 
appropriate  EPA  Headquarters’  office  on 
significant  interpretations  of  the  Act, 
regulations,  or  program  directives. 

3.  Dissemination  of  policy  and 
guidance  through  a  compilation  of  all 
relevant  EPA  program  policy  issuances. 

4.  Audits  of  States  and  local  air 
agencies  through  the  existing  105  grant 
audit  mechanism. 

The  105  grant  audits  should  help  EPA 
determine  how  well  the  provisions  are 
followed  and  also  help  determine  the 
adequacy  of  the  basic  mechanisms 
themselves.  However,  it  is  still 
necessary  to  evaluate  the  overall 


effectiveness  of  the  program  in  order  to 
comply  with  Section  2(d)(8]  of  Executive 
Order  12044.  This  order  requires  that 
each  new  significant  regulation  have  a 
plan  for  evaluation  of  its  effectiveness. 

Procedure  for  Evaluation  of  Regional 
Consistency  Regulations 

1.  It  is  anticipated  that  the  first  105 
grant  audit  report  under  40  CFR  35  will 
be  completed  approximately  1  year  from 
promulgation  of  the  Regional 
Consistency  regulations.  The  guidance 
dissemination  systems  should  also  be 
completed  about  a  year  after 
promulgation  of  these  regulations.  Thus, 
approximately  one  year  after  notice  of 
availability  of  105  grant  audit  reports, 
EPA  will  place  a  notice  in  the  Federal 
Register  soliciting  public  comment  on 
implementation  of  the  Regional 
Consistency  regulation.  The  public  and 
States  will  be  asked  to  comment  on  and 
to  suggest  how  the  regulations  could  be 
improved  by  addressing  such  questions 
as  the  following: 

a.  Are  there  areas  not  covered  by  the 
105  grant  audit  that  should  be? 

b.  Are  the  mechanisms  for  assuring 
fairness  and  uniformity  in  application  of 
rules  and  regulations  effective? 

c.  Are  the  State  regulations  and  EPA 
policy  guidance  implemented  in  a  timely 
manner? 

d.  Are  States  adhering  to  the 
requirements  of  the  Clean  Air  Act  in 
implementing  and  enforcing  its 
provisions? 

e.  Is  EPA  guidance  disseminated  in  a 
timely  manner  to  all  appropriate  users? 

2.  'The  Federal  Register  notice  will 
inform  the  public  where  copies  of  the 
grant  audit  reports,  guidance  documents, 
and  other  actions  are  available  for 
public  review.  It  will  also  summarize 
EPA  action  on  the  Regional  Consistency 
regulations. 

4.  The  public  comment  period  will  last 
60  days. 

5.  Within  120  days  of  the  end  of  the 
public  comment  period,  EPA  will 
prepare  a  report  which  summarizes  the 
public  comments  and  discusses  possible 
changes  to  the  Regional  Consistency 
regulations  as  a  result  of  such 
comments. 

6.  Subsequent  notices  will  be 
published  in  the  Federal  Register  at  five 
year  intervals. 

Estimated  Resource  Demand 

A  summary  of  the  estimated  resource 
demand  appears  in  Table  1.  These  are 
one-time  expenses. 

1.  Task:  Prepare  Federal  Register 
notice  requesting  public  comment.  This 
action  involves  coordination  within 
Headquarters  and  Regional  Offices  to 
identify  for  the  public  the  location  of 
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various  grant  audit  reports  and  guidance 
documents.  With  this  and  related 
information  the  Federal  Register  notice 

requesting  public  comment  will  be  ^  ' 

p^pared.  It  is  anticipated  that  the  first  N 

grant  audits  will  be  completed 
approximately  1  year  from  promulgation 
of  the  Regional  Consistency  regulations. 

Allowing  the  public  another  year  to 
evaluate  the  impact  of  the  regulations  on 
regional  consistency  means  that  the 
notice  requesting  public  comments 
would  appear  about  2  years  after  the 
regulations  are  promulgated.  The  (ask 
would  be  repeated  at  5  year  intervals 
thereafter.  The  initial  notice  should 
require  approximately  2  work-months. 

Subsequent  notices  would  require  about 
3  work-months  each  to  prepare  because 
of  the  increased  number  of  regulations 
covered  by  the  consistency  regulations. 

2.  Task:  Evaluate  comments  on 
Regional  Consistency  regulations  and 
publish  findings.  This  task  would 

require  from  2-3  work-months  , 

depending  on  the  number  of  regulations 

covered  under  Regional  Consistency 

provisions  and  the  number  of  public 

comments  received.  The  evaluation  5 

years  hence  would  require  from  3-4 

work-months  because  of  the  increased  * 

number  of  regulations  covered  by  the 
’  consistency  regulations. 

Table  1. — Development  of  Evaluation  Plan — 

Regional  Cwsistency  Regulations 


One-Tme  Expenses  (Woi1(- Years) 


Task 

Years  After 
Prorrwigation 

2 

7 

1.  Prepare  Federal  Register  notice  re- 

0.2 

0.3 

2.  Evaluate  comments  on  Regional  Con¬ 
sistency  regulations  and  publish  find¬ 
ings  in  the  Feoefuu.  Register . 

0.2-0.3 

0.3-0.4 
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